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D ear Friend:

It ’s tim e for another  edit ion of Legal Bytes.  I hope that each of you had a happy
holiday season and I w ish you the best for the year 2002.  

MAXIM FOR THE DAY

H e who consents to  an act is not wronged by it .  (California C ivil C ode § 3515)

DID Y OU KNOW?

T he question of wheth er there was con sent is found in  many legal disputes. 

� Most commonly,  the issue of consent  ar ises in  prosecut ions for rape.  It  has

recently been held by an appellate court  that  even though a woman has
consented to have sex she can withdr aw her consent, even  du ring the act of
intercourse, and the man becom es guilty of rape if he doesn’t immediately
stop what he is do ing.  There is a m axim which says “The law never
requ ires im possibilities.”  (C ivil C ode § 3531)  Shou ld the court have
considered th is maxim before it ruled?

� T he law requ ires a doctor to obtain the “informed” consent of a patient

before operat ing on  a pat ient  or t reat ing with drugs capable of causing
serious injury.  The doctor must  disclose to  the pat ient  the risks of harm  or
injury from  the treatment with a drug.  If he doesn ’t, th er e is no in formed
consent.  

I recently handled a case where the doctor prescribed m edicat ion for a patient
without warning the patient that under certain circumstances the drug could cause serious
injury or  death.  The doctor hadn ’t bothered to look at the inform ation about the drug
which is contained in  a book found in  his and vir tually every other physician’s office, the
Physicians D esk  Reference.  Because the pat ient was not  warned o f the risks, there was
no in formed consent  to the drug therapy.  The pat ient  dropped dead after  taking the drug
for four days. 
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� Th ere ar e some per sons that cannot consen t.  For  example, a mentally

impaired per son , or  in  some cases a person  under  the influen ce of alcohol,
may be incapable of consent.  

� A minor (18 and under) can consent to a contract .  H owever, the law says

the minor  can withdraw his or  her consent  to a contract  unless the contract
was for  necessaries such as food, shelter , etc.  

� Consent can be implied from conduct.  A passenger  in  an automobile who

continues to ride with a drunk dr iver  under  circumstan ces indicating that
he agreed to the risk can be held to have consented to the risk, thereby
preventing him  from recover ing wh en a collision occurs.  

INCOME TAX TIME

Income tax time is upon us and this is a good t ime to remember wh at the famous
jurist Learned H and said about the in come tax act .  H e said: 

The words of such an act as th e income tax, for exam ple,
merely dance before my eyes in a meaningless procession ;
cross-reference to cross-reference, except ion upon exception
–  couched in  abstract term s that offer n o handle to seize hold
of –  leave, in my mind only a con fused sense of some vitally
important, but successfully concealed, purport, which it is m y
duty to extract, but which is within my power, if at all, only
after  the most inordinate expenditur e of time.

Justice Learned H and made that statement more than 40 years ago.  If you think
the incom e tax act has got ten bett er, think again.  

Fortunately for me, I do not have to give advice about the income tax act because
I rest r ict  my pract ice to  represent ing persons who have suffered some kind of injury
because of another person ’s negligence. 

Regards,

           Charlie
CH ARLIE
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